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SUMMARY

The National Programmatic Agreement (NPA), enténéalover a decade ago,
represents a thoughtful implementation of the FGiblggations under Section 106 of the
National Historic Preservation Act (NHPA), and futionsidered the trust responsibility the
Commission has with regards to Native Nations. FGE went to great lengths in engaging
Tribes in government-to-government consultatiorfergeadopting the NPA.

Now, in the name of “progress,” carriers seekeastby the essence of the NHPA, which
was to ensure that the Federal government “useuresgsncluding financial and technical
assistance, to foster conditions under which owlemnmsociety and our prehistoric and historic
resources can exist in productive harmony andlifthie social, economic, and other
requirements of present and future generationgfri€s claim that the Section 106 “rarely”
results in incursions upon culturally sensitiveaags too time consuming, and too costly.

The presenlNPRM is a “regulatory action” and its issuance withprior Tribal
consultation constitutes a violation of the FCQisst responsibilities to Tribes. It is patently
unfair to listen to the complaints of carriers wiave for generations trampled the sovereign
rights of Tribes and then issue an NPRM which tygauts Tribes on the defensive to
demonstrate why the time and cost involved in cginglwith Section 106 is justified. These
Comments, and the other comments that are conmng lindian Country demonstrate why the
FCC can’t just ignore the law. Even major carrgdsit that without the NPA, there is an
incentive to ignore the rights of Tribaad even an incentive to not report disturbances of
Tribal burial grounds

Neither should Tribes be forced to shoulder trenemic burden of protecting their
sacred sites from encroachment by companies wighipgofit from use of these sites. The
NHPA talks in terms of the need to provide “finaal@ssistance” to Tribes in carrying out
Section 106, and assistance should come from tiiteeerseeking to gain financially from
locating telecommunications infrastructure in aréns might implicate culturally sensitive
areas.

Any changes to the NPA must be undertaken withqardgliberation and with a full
understanding that carriers who have virtually ndarstanding or appreciation of the history of
the First Americans cannot be trusted to self-yettiat they are in compliance with Section 106.

That responsibility, by statute, falls on the F@@¢d cannot be delegated to private parties.



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
)
Accelerating Wireless Broadband ) WT Docket Nb-.7B
Deployment by Removing Barriers )
to Infrastructure Investment )

To: The Commission

COMMENTS OF THE NAVAJO NATION AND THE NAVAJO NATION
TELECOMMUNICATIONS REGULATORY COMMISSION (NNTRC)

The Navajo Nation and the Navajo Nation Telecommations Regulatory Commission
(“NNTRC"), through undersigned counsel, and purstarsections 1.415 and 1.419 of the
Commission’s rules (47 C.F.R. 88 1.415 & 1.419)msiib these Comments in the above-
referenced proceeding in response to the Commidsitice of Proposed Rulemaking, FCC 17-
38, released April 21, 2017 and published in theéeFa Register on May 10, 2017 (the
“ Accel erating Deployment NPRM” or “NPRM”).* These Reply Comments focus on the
paragraphs of thPRM suggesting that the Commission’s Section 106 moedich acts to
protect Tribal sovereignty and protect areas ofji@lis or cultural importance to Native
American Tribes should be amended. In suppotiege Comments, NNTRC submits:

l. BACKGROUND

The Navajo Nation consists of 17 million acres {44, square miles) in portions of three
states—Arizona, New Mexico, and Utah. The Natiooasparable in size to West Virginia.

Were it a state, the Navajo Nation would raffkstallest in population density; only Montana

182 FR 21761 (May 10, 2017). The date for filimgrements was set as June 9, 2007der, DA 17-
525, released May 26, 2017, the Commission extetidedomment date to June 15, 2017, and these
Comments are therefore timely filed.



(6.5 persons per square mile), Wyoming (5.4) araské (1.2) are less densely populdteebr
Section 106 purposes, the Nation tracks all ddiltsriginal lands, which extend anywhere from
10 to 100 miles beyond the federally recognizedibis of the Navajo reservation in all
directions, such area containing numerous sactessiThe Navajo Nation Heritage and
Historic Preservation Department (NNHHPD) has & sfa22, and NNHHPD employs only 3
staff to conduct Section 106 reviews. NNHHPD itsieles not charge for Section 106 reviews,
but the Nation charges a permit fee for archaeoc@gonsultants to come onto Navajo lands
based on a sliding scale from $50.00 to $1,650e@@ding on proposed project size.

The NNTRC was established pursuant to Navajo NaZioancil Resolution ACMA-36-
84 in order to regulate all matters related tod@temunications on the Navajo Nation.
Telecommunications is defined broadly under thedjaiation Code to include broadband and
“any transmission, emission or reception (withaemission or dissemination) of signs, signals,
writings, images, and sounds of intelligence of aagure by wire, radio, light, electricity or
other electromagnetic spectruth.lts purpose is to service, develop regulation anekercise
the Navajo Nation’s inherent governmental authawitgr its internal affairs as authorized by the
Navajo Nation Council and the Navajo Telecommuricet Regulatory Act.

NNTRC is specifically authorized, pursuant to thevijo Telecommunications
Regulatory Act, to act as the intermediary ageratyvben the Navajo Nation and the Federal

Communications Commission, including representitegNavajo Nation in proceedings before

2 Compare http://en.wikipedia.org/wiki/List_of U.S_states by area (states ranked by geographic area)
with http://en.wikipedia.org/wiki/List of U.S. states Ipppulation_densit{states ranked by population
density).

3 See Attachment 1, map of the aboriginal boundary of §jaundian Reservation.
*21 N.N.C. § 503 (V).
® Codified at 2 N.N.C. §8 3451 -55; 21 N.N.C. §8§ &2D.
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the Commission, intervening on behalf of the Nawdgaion on matters pending before the
Commission, and filing comments in rule making @edings.
Il DISCUSSION

These Comments are directed at those portiortse@idacel erating Deployment NPRM
that seek input on whether the FCC'’s rules estaddito implement the National Historic
Preservation Act (NHPA) of 1966 should be change@ssen the alleged burden on carriers as
they roll out new 5G services. To put it bluntipder the guise of “streamlining,” carriers seek
to avoid their responsibilities under both statute FCC rules.

A. The FCC'’s After-The-Fact Tribal Consultation Violates its Trust Responsibilities

TheNPRM appears to be a classic case of “Ready, Fire,”Aifhe NPRM is replete with
“evidence” put forth by carriers who claim that therent Section 106 process is costly,
burdensome, and slows deployment of new techna8giéet theNPRM is almost devoid of
any input from Tribes other than reference to tlatidtiwide Programmatic Agreement (NPA),
and the United South and Eastern Tribes (USET) Mahy Best Practices document, which the
FCC developed in conjunction with Tribes over aadecagd. TheNPRM instantly puts Tribes
on the defensive — requiring them to prove whyS3ketion 106 process should not be modified

or scrapped, without any formal consultation witib&s.

® See, e.g., NPRM 1 34 (“The historic preservation review procesgairSection 106 of the NHPA has
raised particular concerns among wireless providélss process not only requires that providerkena
their own determinations as to whether a projetithaive effects on historic properties, but alsguiees
obtaining input from SHPOs and Tribal Nations, anickless providers argue that this process results
significant delays in the execution of their depl@nt plans,” citing comments filed by multiple ¢ars
and carrier associations).

" See 47 C.F.R. Part 1, App. C, Nationwide Programmatite®ment Regarding the Section 106 National
Historic Preservation Act Review Process § I.ANPA).

8 See NPRM, n. 111.



This violates the FCC's trust relationship withb&s wherein the FCC promised to
consult with Tribesprior to taking aregulatory action® The issuance of an NPRM is a
regulatory actiort’ and the tenor of théccel erating Deployment NPRM, with its heavy reliance
on industry “evidence,” show exactly wpyior consultation is required, and vital to protect the
sovereign interests of Tribes. It is patently unfiar the FCC to listen only to the business
interests of carriers and issue the insiiARM. Nor did the recent consultation conference call
(in reality merely a “listening session”) do anytgito cure this fundamental breach of the FCC’s
responsibility. On that call, it was made cleailtdes that the burden was on them to defend
the current rules in formal comments.

The Navajo Nation therefore calls on the FCC ta thed current proceeding until
meaningful Tribal consultation is conducted anca NPRM is issued that takes the input of
Tribes into account, rather than just the inpuvwéless carriers. The FCC must unstack the
deck dealt by th&lPRM and approach any potential revisions to the Sedt{i6 process in a fair

manner that lives up to the Commission’s trust oesjbilities™*

® See, Satement of Policy on Establishing Gover nment-to-Gover nment Relationship with Indian Tribes,
16 FCC Rcd. 4078 (2000) (“The Commission, in acano# with the federal government’s trust
responsibility, and to the extent practicable, wilhsult with Tribal governments prior to implemiagt
any regulatory action or policy that will significtly or uniquely affect Tribal governments, theint
and resources”).

10 s Executive Order 12866, § 3(e), published Septer@bet 993 (“’"Regulatory action’ means any
substantive action by an agency (normally publishdtle Federal Register) that promulgates or is
expected to lead to the promulgation of a fina¢ rl regulation, including notices of inquiry, adee
notices of proposed rulemaking, and notices of @sed rulemaking”).

1 TheNPRM at paragraphs 56-59 seeks comment on whetheiQ@eshould continue to facilitate
meetings between industry and Tribes. If the Cassion continues to conduct this proceeding assit ha
with an “industry first,” approach, it may find Des far less willing to meet and talk candidly atibese
issues, where those discussions can be turneddaemahused by industry to advance their own economi
interests. Trust is built slowly in Indian Countand can vanish in an instant if a Tribe belighes a
Federal agency is no longer acting in an impantiahner. See discussion below in Section E. concerning
Twilight Towers and towers without leases on Trilaalds. The quote from the AHCP is extremely
troubling: ‘if an agency or applicant attempts to consult with an Indian Tribe and the Tribe demands
payment, the agency or applicant may refuse and move forward.” This tramples upon tribal

4



B. The Section 106 Process is Vital to Protectif@ulturally Sensitive Areas to Tribes

In their desire to reduce their costs and allegepbed deployment of next generation
wireless services (4G and 5G), carriers point fpssed abuses of the Section 106 process to
argue that their needs should take precedencetlowatatute and the rights of Tribes to protect
their religious and culturally sensitive aréasCarriers claim that the Section 106 processyarel
results in the need to change sites or otherwisegtr Tribal areas, especially when it comes to
deploying small cell technology.Yet even Verizon must admit that the Section 1@&gss
does resulin findings of adverse effect on Tribal lanids29 instances of adverse findings are
not insignificant to each of those affected Tribdseven one example of an adverse effect can
be found through the Section 106 process, thisgativat the current system works and the FCC
must move slowly and carefully in changing the pss

For the Navajo Nation, the Section 106 procesphaduced many instances where

carriers have sought to build in religious andunallly sensitive areas. The Navajo Nation

sovereignty and allows one federal agency to dictate Tribal policy—effectively forcing a Tribe to
accept an outsider to come in and destroy cultural resources. While federal rules are important,
because Tribes have, in fact, more sovereign status than states, Tribes and states must be treated
equally in this and any proceeding.

12 see e.g. NPRM, 11 32-40.

13 e, e.g., earlier comments in this proceeding, including @uents of CTIA at p. 5 (“Given that
wireless facilities deployment in many cases —ipaldrly with regard to small cells — poses no tisk
tribal interests, the current breadth of tribalieas, the delays that are endemic to those reviamgthe
substantial fees that providers find they musttpasecure approvals, all pose unnecessary batviers
network deployment nationwide”); Comments of Mit&| pp. 3-4 (“there is no basis for tribes tolsee
reviews or to request fees for small cells, becawsn these facilities are installed in an actigatrof
way they rarely if ever could affect tribal intet€%; Comments of Sprint, p. 44 (“the good intentdo
protect important sites have led to spiraling castsites with no chance of having an adverse ilnpaa
site that meets the criteria under the FCC's Naifide Programmatic Agreement of eligibility for
inclusion on the National Register of Historic RIg?).

14 Comments of Verizon in WT Docket 16-421, p. 36f(&X00 requests for tribal review submitted
between 2012 and 2015, only 29 (.3 percent) rabuitéindings of an adverse effect to tribal histor
properties, and there were no adverse effects fra@jects with no new ground disturbance”).
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provides the following four examples since TCNS ywasinto place where the process has
resulted in the saving of culturally sensitive area

1) For a number of years a controversy waged ovewarton a sacred mountain within
the Navajo Nation that was built by the NationatkP&ervice without Navajo
government consultation or approval. A major tefemunications carrier somehow
obtained the rights to the tower and sought to aghgiit to provide cellular service
into Page, Arizona. Through the Section 106 pracié® Navajo Nation, although it
was not able to get the tower removed, at leastalbbesto convince the carrier to also
provide service from that tower into Navajo landithout the leverage provided in
the Section 106 process, the carrier no doubt wale ignored service in Navajo
lands. The example underscores the importandeedbéction 106 process as one of
the very few “seats at the table” when it cometh®Federal government allowing
non-Tribal actors to conduct business on Nativeldan the name of “commerce.”
Without the Section 106 process, no doubt theeawould have moved forward
with using a sacred site to make a profit whileis@ig to provide any benefit at all to
the Tribe upon whose land the tower sits.

2) Another wireless carrier identified a location fonew tower. Although the site was
not an official Traditional Cultural Place (TCPyrther inquiry of the nearby
residents indicated that their oral history indéchthat the sites were of significance.
The Navajo Nation worked positively with the cartie identify nearby sites that
were still suitable but were outside of any culliyraensitive areas.

3) In another instance a TCNS filing indicated thateier wished to place a new tower
in the middle of a TCP. Again, the Nation and ¢herier worked together
proactively to locate another nearby site for toa@mstruction.

4) Finally, in another instance, a carrier wisheduddoa tower directly adjacent to a
Tribal ceremonial gathering place. That tower alss eventually built at another
location.
The current system, although far from perfect, deek, and more importantly, serves
the function required by the NPA. Absent far mibvan just the anecdotal evidence that has

been thus far presented in the record, there i&hd reason to scuttle a process that in many

ways is the envy of other federal agencies in the@lings with Tribes.



C. The Economic Burden For Section 106 Compliancghould Not be Borne by Tribes

Carriers also complain about the cost of the Sec&@6 process and interfacing with
Tribal Historic Preservation Officers (THPOs), esiplly fees charged by Tribés. While the
NPRM correctly notes that: “Neither the NHPA nor the AEs implementing regulations
address whether and under what circumstances Netsdns and NHOs may seek
compensation in connection with their participatioithe Section 106 proces the NHPA
acknowledges that there are costs involved forebriio participate in the Section 106 process,
and that “financial assistance” may be requifed@heNPRM references an ACHP 2001
memorandum and a “handbook last issued in 2012Zh@proposition that applicants for FCC
licenses need not reimburse Tribes for the effecessary to respond to a TCNS notification
unless the Tribes “fulfills the role of a consultan contractor.*® Yet the ACHP’s own website
states: “If a Federal agency has the authoritynfmse the development of such information and
analyses on the applicant and chooses to do steghkbasis for that obligation on the
applicant lies in the Federal agency’s authoritiend does not derive from ACHP’s
regulations”*® In other words, while the FCC seeks to defer @#®'s “guidance” on fees,
ACHP itself does not claim the authority to impdsenterpretation of when fees are called for.
The FCC is neither required to follow ACHP’s guidannor can it simply defer to that guidance
in this instance.

The Commission therefore must consider this iseua the perspective of the rights of

Tribes vis-a-vis the desire of carriers to recéhaeconomic benefit conveyed by an FCC

> NPRM, 1 34-38.

S NPRM, 1 43.

1716 U.S.C. § 470a(d)(4)(A).

184,

19 Emphasis addedhttp://www.achp.gov/regs-fees.htifést visited May 31, 2017).
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license. While a carrier gets to profit from a newer being built, it is the Tribe that must
appoint a THPO and pay the salaries and expenis@sd¢o that office. As noted above, the
Navajo Nation is the size of the state of West Migg Given that it is the carriers who seek
access to our lands and adjacent aboriginal lamtsitd their infrastructure, the economic
burden of disrupting Navajo culture and our wayifefin order to allow a carrier to “provide
services to the people,” or more accurately, ferdarrier to profit from the customers living and
working within the Nation, should not fall on theajo peoplé® If carriers were contributing
facilities to the Navajo Nation, or sharing revesiweth the Nation, that would be a different
situation. But merely claiming that the servidesyt offer (and profit from) will benefit the
Navajo people is not enough to shift that econdmicien onto the Navajo government.
Carriers should be required to compensate Tribethécost of reviewing requests to place
infrastructure on Tribal lands or which may impsensitive areas, and that simply can’t be done
for less than $200 as PTA-FLA seéksTo the extent that there are Tribes that do smek
“profit” from the Section 106 process, carriers @éahe right to file a grievance with the FCC
against that particular Tribe. A few instanced nbal overreach provide no basis to change a
process that has served both Tribes and carridrdovever a decade.

D. Other Issues Raised in th&lPRM

In terms of changes that can be made to the Setfiéprocess to speed deployment of
broadband into Indian Country (other than feesgcivlaire discussed in Section C above), the

Navajo Nation and NNTRC address the following pisade in theNPRM:

%0 As noted in the introduction, currently the Navhjjation does not charge for Section 106 reviews. It
does require any archeological consultant comirig bliavajo lands to obtain a permit, with fees raggi
$50 to $1,650, depending on the size of the projéchs the FCC predicts, the Navajo Nation may b
flooded with new Section 106 review requests, thédw reserves the right to revisit its currentges,
and if it deems necessary, begin charging for 8ed06 reviews.

ZLNPRM 1 38.



1)

2)

3)

4)

5)

While the FCC can work through proper Tribal cotesidn to develop a
model fee schedule, the needs of individual Trimey considerably. It is far
more expensive and labor intensive for the Navatdw to oversee 17 million
acres (plus many more acres that make up its abarignds) than for a Tribe
that has a small land area. Tribes must be frgaptement fees that meet
their unique circumstances, subject to a compfded with the FCC by a
carrier?

NNTRC agrees that areas of interest can be deiddat counties rather than
by full states’®

NNTRC does not understand what type of Tribal ‘iGedtion” the
Commission is seeking in paragraph 53. The loggiman area of interest
within TCNS is itself a certification that a Trilb&s a legitimate interest in the
area. Is “certification” nothing more than a codard to allow the FCC or
carriers to challenge areas of interest? Doe&@@ intend to put Tribes on
the defensive on this issue t00?

NNTRC objects to the proposal in paragraph 54HerRCC to retain
information as to culturally sensitive sitdsThe TCNS system is predicated
on the notion that Tribally sensitive areas arbd@rotected and to remain
confidential. Posting “keep out” areas would shargpotlight on those areas
that are to remain hidden from the prying eyes (@wather shovels). The
Nation is currently working on developing aread thauld be “all clear” for
development. These areas are typically going tio Iégher traffic zones with
significant existing construction and ground dibaurce; new construction in
remote areas will always be a cause for concehre limitation on these
locations is that the entirety of the site woul@a¢o be constructed within the
cleared zone, and any travel and extraneous movdhameeds to be done
must be done on already existing roads.

NNTRC does not believe that one Tribe could do@i&e 106 clearance on
behalf of another Trib& Each of the 567 federally recognized Tribes has it
own history and own unique areas that are cultysshsitive and need to
remain confidential. Because of this, Tribes cartmeoforced to share this
sensitive information with any third party, incladianother Tribe. While this
makes the Section 106 process more cumbersomeefs where multiple
Tribes have designated the area of interest, smecessary in order to protect
the confidential information of each Tribe.

22NPRM, 1 52.
ZNPRM, 1 53.
*4NPRM, 1 54.
“NPRM, 1 55.



6)

7)

Allowing self-certification by applicant8will return Tribes to the days where
carriers could run roughshod over the rights ob@si There remain carriers
who refuse to recognize the sovereignty of Tribethe rights to exclude
others undeMontana v. United States.>’ The Navajo Nation and NNTRC also
question whether the FCC can delegate its respibitistounder the NHPA to
commercial entities. Overall, this is one of therst ideas put forth in the
NPRM. Historic and cultural sites are the most preci@s®urces to the Tribes.
Tribes cannot and will not share such informatiotinany outside entity,
organization or person in order to keep some of@heremaining important
places away from the general population’s view @uneling or destructive
hands. The PTA-FLA petition says it all. In amggithat an insurance regime
should replace the Section 106 review process, PIAstates:

“This would ensure at relatively small cost thatéo constructors
would not violate the integrity of previously unkmo Indian sites.
The crews working on such a site and the peoplewuek for
would then be incentivized to report any burialugrd they came
acrossas opposed to the current incentive to not repiosince the
result would be that they would all get paid thesaut not have
to complete the work®®

In other words, left to their own devices, carrjeosver companies and
construction companies would rather ignore a sasiteddisturbance than risk
having to stop construction to remediate the damatmv could the
Commission possibly entertain the thought of a-seffification process when
this is the publicly professed mindset of the inde®

TheNPRM asks if there are additional ways to streamlireSkction 106
process and whether “batch” processing of TCNScaestcould be
implemented® The Navajo Nation does not believe that a “ore fits all”
approach to handling multiple Section 106 notif@as will work. For
instance, could a carrier “batch” together in ayE@motification many sites
spread throughout the 17 million acres of the Nawation? The Navajo
Nation is concerned that “batching” could be abusgdarriers who could
attempt to overwhelm the resources of Tribes byrstting such a high
number of requests in a single TCNS notificaticet there is no way that the

26 NPRM, 1 61.

27450 U.S. 544, 565 (1981). A review of the comraditéd by carriers in response to Navajo Docket
NNTRC-11-001 shows that a number of carriers haveespect for the rights or sovereignty of the
Navajo Nation. See http://www.nntrc.org/Comments _Received.asfhcarriers are not even willing to
recognize the basic sovereign rights of Tribes, bawthey be counted on to seriously undertake thei
obligations under Section 106 and truthfully cegrtd the FCC that they has taken all necessarg $tep
comply with Section 106? That was certainly net ¢ase prior to the adoption of the NHPA.

28 PTA-FLA Petition, filed May 3, 2016, p. 16 (empleadded).
29NPRM, 11 62-63.
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Tribe could timely respond. Worst yet, batchinglddbe used to hide an
extremely problematic site in amongst hundredsaiditine” notifications,
leaving it up to the “eagle eye” of a THPO to sfi one request that raises
significant issues.

8) The Navajo Nation NNTRC objects to the reductiomhef historic district
buffer from 250 feet to 50 fed!. This concept may work in the context of
urban areas, but makes less sense in highly neasauch as the Navajo
Nation where the majestic vistas are so importaour culture. Any historic
building or area needs its own review. There isvag to get around this. Each
Tribe’s standards for what they consider a histpraperty, should, again, be
left up to each Tribe to determine. It is not tairequire Tribes to install
modern technology on their historic properties withgoing through proper
review to ensure it is a compatible use.

9) The PTA-FLA Petition argues that Section 106 Rewsould not apply to any
tower not directly tied to a site-specific liceidePTA-FLA's tortured reading
of CTIA v. FCC* should not provide the basis for the FCC to revitssdf and
the conclusion that it retains a limited approwharity over facility
construction, no matter the specifics of the ligefisFrom a historic
preservation perspective, the potential environalentpact is the same
whether the construction was authorized at a sSpesiteé or within a
geographic region authorized in a license. The W@€ correct to conclude
that its obligations to comply with Section 10@aatt to all types of
constructions. An opposite reading would allow &deral agency to
dispense with Section 106 merely by failing to $fyemonstruction coordinates
in any authorization, something Congress nevercchale intended when it
found that federal agencies must “foster conditiongder which our modern
society and our prehistoric and historic resounaesexist in productive
harmony.®*

10) The Commission also seeks comment on how Sectiérsti@uld apply to non-
licensees, noting the rise of third-party busirtmstding and owning towers
separate from license&s.The PTA-FLA petition presages what would happen
if the FCC allowed such third parties to build tesveutside of the Section 106

SONPRM, 1 73.

31 PTA-FLA Petition, p. 10see also NPRM, { 76 (inviting comment on whether the Commissbauld
“revisit” its interpretation that Section 106 oldigpns apply to the construction of wireless towers
subject to a site-specific license).

32446 F.3d 105 (D.C. Cir. 2006).

33 see Pre-Construction Review Order, 5 FCC Rcd at 2943, paras. 9:Ete also CTIAv. FCC, 446 F.3d
at 115 (holding that this interpretation was nditaary and capricious)

3 NHPA 16 U.S.C. § 470-1(1).
SNPRM, 1 77.
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process: “This relief in itself would eliminate ®0of the problems® In

other words, the FCC merely needs to say the waddccarriers will offload
construction to third parties and the entire Secli66 process (and its
concomitant protection of Tribal interests) will bidestepped. A great victory
for carriers, and a total abdication of the FCG&dory responsibilities under
the NHPA.

E. Carriers Must Address the Continuing Problem of*Twilight Towers” and Towers
Without Leases

Carriers claim that they need relief from a burdens Section 106 process in order to
bring the next generation of wireless service tdalericans. They claim to be good corporate
citizens who are unjustly faced with an overly lnsome regulatory system. They further claim
to have the best interests of Tribes at heartchaith to be protecting the cultural and religious
heritage of Tribes. What carriers don’t want & t&bout, and haven't wanted to talk about for
decades, are all the “twilight toweFf&and towers that have no current leases that exi3tibal
lands. Carriers for generations abused FCC andpBd&esses in building infrastructure that
crisscrossed Indian Country without seeking pra@aghority. They have continually stalled in
resolving this issue. The FCC appears ready tegwhas tragedy under the rug in the name of
“progress.*®

If carriers want the cooperation of Tribes in refrem some Section 106 burdens, then

they have got to come the table willing to takepoesibility for their past actions and current

38 pTA-FLA Petition, p. 13.

37 «Twilight Towers” are those towers built betweeraidh 16, 2001 and March 7, 2005, which were not
required to submit to a Section 106 review.

38 NPRM, 1 81 (arguing that allowing collocations on togsvirat have never been through the Section
106 process is somehow preferable to a new tovaémntlist undergo Section 106 review, apparently
under the theory that “two wrongs make a righfThe Navajo Nation and NNTRC is particularly
concerned with the comments of Commissioner O'Rietho seemed to place the blame on Tribes for
the failure to resolve the Twilight Tower issue dhds allow for collocations on Twilight TowerSee
NPRM, Statement of Commissioner Michael O'Rielly. Corasimner O'Rielly clearly intimated that he
does not want any type of enforcement action oaltiels against these towers. His comment is
unrealistic and signifies everything that is wrangl has been wrong with the treatment of Native
Americans from the beginning of our encroachmentheir land in 1492.
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lease-less operations before another generatitecbhology, and people, pass by. Given the
way that some carriers have treated Tribes, ibisvander that many Tribes are skeptical when
carriers claim their 4G and 5G deployments dongdch8ection 106 review. These are the same
companies that generations ago claimed that trérytdieed Tribal approval to build on Tribal
lands, and many of whom refuse to enter into leasisTribes for towers on Tribal land®.

Further, Section 106 obligations must apply tonddb build towers, not just carriers
holding FCC license® If carries know that there is a “loophole” incBen 106 that allows
them to avoid their obligations to respect the seiga rights of Tribes, they will instantly
outsource their towers. It's as simple as thamil&rly allowing non-licensees to collocate on
Twilight or Pre-NPA towers without undergoing Seatil06 review will provide an incentive
for carriers to transfer ownership of these towera non-license holder as a way of escaping
responsibilities for the “sins of the past.” Swrhapproach does not solve those problems, it
merely sweeps them under the rug.

The Commission requested, at paragraph 81, thdfispsteps that should be taken to
resolve Twilight Towers. The Nation suggests callation with the individual Tribes on this
issue. The Nation would prefer that the followwagur: the tower owner come to the Navajo
Nation General Land Development Department (GLD) admit that there is no lease on the
tower in question. The Nation would require theeateps of the Twilight Towers as they
require of new tower construction. As stated innevious comments, the Biological

Resources Clearance Form and the Cultural ResoGteasance Form need to be completed, as

39The NNTRC, despite significant effort, has beenblm#o identify all towers on the Navajo Nation.
The current FCC Antenna Registration System (ASRalmhse does not contain any sort of Tribal filter
to assist Tribes in identifying registered towdrattmight be on Tribal lands. Adding such funcaiity

to the ASR database would go a long way in asgidtiibes to identify problematic towers (at ledside
towers that must be registered).

ONPRM, g 77.
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well as surveys. In assessing past payments évatmot been made, the GLDD and NNTRC
will engage its attorneys to negotiate. If the lighit Tower owner does not come forward to the
Nation and make us aware of a tower that doesan b lease or undergone proper review,
when the Nation does find these towers (which iih ihe process of doing), the Nation will
initiate trespass action against the tower ownéaickvmay result in higher fees against the tower
owner and will possibly result in exclusion fronetNation. This would be a significant problem
for a carrier that has other compliant towers @Nlation. The Nation highly encourages
carriers to conduct an inventory of all towers loa@ Nation’s land and collaborate with the

Nation to resolve this issue in a timely mannehe Tore time that passes, the more likelihood
that the Nation will find the non-compliant towensd begin a trespass action. For those non-
compliant towers constructed after 2005, when c@anpé was required, the Nation suggests the
same approach as above; however, a fine by thedhGdd be added.

F. Any Changes to the Section 106 and NHPA ProeeMust Come With Enforceable
Promises on the Part of Carriers to Deploy Next Gegration Services into Indian

Country

At the same time carriers seek extensive reliehftbe Section 106 process, there is no
evidence that those same carriers are poised to Hepgloying 4G or 5G service in Indian
Country (other than possibly along major roads lsigtiways that bisect reservations). The
evidence that delivering telecommunications anétband services to Indian Country is more

costly and more difficult than delivering compagabkrvices to urban areas is compelfthg.

1 3ee Satement of Poli cy on Establishing Government-to-Government Relationship with Indian Tribes,

16 FCC Rcd. 4078 1 1 (2000) (“Notwithstanding seffbrts to promote ubiquitous service, the
Commission has recognized that certain communpi@dicularly Indian reservations and Tribal lands,
remain underserved, with some areas having nocgeatiall”); FCC Connecting America: The National
Broadband Plan, at 152 (2010)National Broadband Plan); Improving Communications Services for
Native Nations, CG Docket No. 11-41, Notice of Inquiry, 26 FCCdR672, para. 1 (2011Nétive
Nations NOI) (“Native Nations face unique problems in acqure@ommunications services, particularly
broadband high-speed Internet service. Substdatialers to telecommunications deployment are
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Many parts of the Navajo Nation lack 3G servie¢ dlone 4G. The FCC’s response to its
own admissions has been underwhelming. In thgesxs since thelSF/ICC Transformation
Order was adopted, a mere $50 million in new money loere gnto infrastructure development
specifically targeting Indian Country through thebal Mobility Fund Phase | reverse auction,
and some $30 million of that went to companiesisgnlaska. If carriers want Tribes to work
with and negotiate a streamlined process undeSéation 106 process, then they must be
willing to stand up and promise that they will dgpfuture generations of technology into
Indian Country, and not just along major highwayd & the most highly populated areas of
reservations. An enforceable commitment on thegfararriers to such deployment would go a

long way in convincing Tribes to give up some dithrights under Section 106 of the NHPA.

prevalent throughout Tribal lands. Those barriectude rural, remote, rugged terrain and areasatteat
not connected to a road system that increase 8tetmstalling infrastructure, limited financial
resources to pay for telecommunications servicatsdéter investment by commercial providers, a
shortage of technically trained Native Nation merstie plan and implement improvements, and
difficulty in obtaining rights-of-way to deploy irdstructure across some Tribal lands. It is thus no
surprising that critical infrastructures rarely basome to Tribal lands without significant federal
involvement, investment, and regulatory oversighti)ye Connect America Fund et al., WC Docket No.
10-90et al., Report and Order and Further Notice of Propédg@lémaking, 26 FCC Rcd. 17663, 17820,
para. 482 (2011)iting Federal-Sate Joint Board on Universal Service, CC Docket No. 96-45[welfth
Report and Order, Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, 15
FCC Rcd 12208, 12226, para. 32 (2000) (“[v]arionaracteristics of Tribal lands may increase thé cos
of entry and reduce the profitability of providiagrvice, including: (1) The lack of basic infrasture in
many tribal communities; (2) a high concentratiétoa/-income individuals with few business
subscribers; (3) cultural and language barriersrgvbarriers serving a tribal community may lack
familiarity with the Native language and customdtwt community; (4) the process of obtaining asces
to rights-of-way on tribal lands where tribal aufties control such access; and (5) jurisdictidealies
that may arise where there are questions concewtilegher a state may assert jurisdiction over the
provision of telecommunications services on triaabs”); U.S. Gen. Accountability Off., GAO-16-222,
Telecommunications: Additional Coordination and Performance Measurements Needed for High-Speed
Internet Access Programs on Tribal Lands at 1 (Feb. 3, 2016) (GAO Report) at 29 (“Acceskternet on
tribal lands varies but challenges to access aogtanh remain. The high costs of infrastructurddmuit
on tribal lands, which tend to be remote and ruggemin, work in tandem with tribal member povedy
create a barrier to high-speed Internet expangianileal lands”).
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G. Federal Indian Law Sets Requirements for Leasg on Indian Lands, Rights-of-
Ways, and Environmental and Cultural Reviews; Expeded Reviews at Navajo

Not clearly stated in thHPRM is the fact that the National Programmatic Agreenaad
its amendments daot apply on Tribal land&? Instead, Federal Indian Law is applicable to such
actions through regulations related to Rights-ofyMROWS) and tower leases. The BIA
determined that telecommunications towers requeases and the Nation has been processing
new towers and renewals as leases. 25 CFR 84dé&@m)jts the Navajo Nation to lease tribal
lands without needing BIA approval, so long asNfagion’s implementing regulations have BIA

approval, which has been obtairféd.

Most companies request access to Rights-of-Ways\(®0and here the Nation will
provide brief clarification to the carriers to eajl their ability to access pre-existing ROWs on
Indian Lands. The federal regulations governing®®n Indian Lands do not grant liberal,
unrestricted access and in fact require quite abeusome federal process, which is governed by
the BIA and cannot be overridden by another fedegahcy. In 2016, the Bureau of Indian
Affairs finalized amendments to the Rights-of-Wagulations, whereby all ROWs have to be

approved by the Bureau of Indian Affaffsand the applicanhustobtain tribal permissioft.

2 At least Verizon acknowledges this in its commemtd does not seek to attempt to alter Federahmndi
Law through this proceedingsee Comments of Verizon, n94 (“This process does nptyajp projects
located on tribal lands or projects that fall witlsin existing exclusion from historic preservatieniew.
Projects on tribal lands are reviewed only by titeeton whose land the project will be locatedthsae

is no need to notify other tribes through TCNS.rixte is not seeking any changes to the process for
reviewing projects on tribal lands”). Yet Verizannot completely accurate here either, in thattipiel
Tribes may have a historic preservation interestr@as that are located on another Tribe’s reservat

*3See 25 C.F.R. 8415(e)(1Pn May 16, 2014, the Assistant Secretary of theeBurof Indian Affairs
approved the Navajo Nation General Leasing Reguiatof 2013, found at 16 N.N.C. §2301 et seq. In
order to lease lands without BIA approval, the biatheeded to develop specifications in the trilalec

to the satisfaction of the Secretary.

4425 C.F.R. §169.101(a).
4525 C.F.R. §169.107 (emphasis added). These regeiis are not new.
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An existing ROW may be utilized for telecommunioatpurposes only under certain
conditions—if the preexisting ROW includes in itgpose telecommunications, an amendment
would need to be obtained to add the new tendrat.carrier wishes to co-locate on another
structure within a ROW of another grantee, if ttegesd purpose does not include
telecommunication equipment, the company must ajoplg new ROW? In the comment and
response document, published in November 18, 20&5ederal response is very clear that
“compatible uses” as used in other ROW documentstispplicable on Indian lands.

Although leasing on Navajo Nation lands is no langesidered a major federal action
requiring BIA approval, the Navajo Nation Generabking Regulations require the Nation to
have two reviews: a biological review and a cultveziew. These are one-page forms (called
Biological Resources Compliance Form and Cultueddiirces Compliance Form). The review
time for this form can be a matter of secondsefrgviewer is intimately familiar with the area
to the time it takes to complete a full field sieit if the area has never been disturbed. Ower t
last year, the Nation has also gone to great lengtlexpedite the process by creating a
department solely for handling telecommunicaticases (General Land Development
Department, or GLDD). To further expedite the @%x; a new electronic review system has
been created whereby the companies can upload @émtsmvhere delivery is instantaneous and
all reviewers receive the documents for review siameously, as opposed to hand delivering a

paper packet down the entire chain of reviewers.

4®See 25 C.F.R. 8169.127; 8169.204.
4780 Fed. Reg. 72492, published November 18, 2015.
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.  CONCLUSION

The Navajo Nation has a long history of encouragagcommunications carriers to
come onto its lands to deploy infrastructure, s@las such carriers respect the sovereignty and
cultural rights of the Navajo people. The Natitemsls ready to work with carriers to expedite,
as much as possible, the ROW and leasing procagsen,the somewhat awkward and
cumbersome process imposed on the Nation by fedgeaicies beyond the FCC. Carriers
cannot use the FCC to do an “end around” on ottegrhl statutes, however, and the FCC
should reject attempts to gut the Section 106 m®aethis proceeding.

THEREFORE, the Navajo Nation requests that the p@Perly consult with Tribes
before proposing any changes to the Section 10&ps) and ensure that those changes continue
to recognize the sovereign rights of Tribes to gebtheir culturally sensitive locations.

Respectfully submitted,
THE NAVAJO NATION AND THE NAVAJO

NATION TELECOMMUNICATIONS
REGULATORY COMMISSION

By: /sl
Russell Begaye, President
The Navajo Nation

P.O. Box 7440

Window Rock, AZ 86515
Telephone: (928) 871-7000

Submitted by:

James E. Dunstan

Mobius Legal Group, PLLC

P.O. Box 6104

Springfield, VA 22150

Telephone: (703) 851-2843

Counsel to the Navajo Nation and NNTRC

Dated: June 15, 2017
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Attachment 1:
Map of Navajo Aboriginal Lands

[See Separate File Uploaded with Comments]
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